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INTERGOVERNMENTAL FRAMEWORK AGREEMENT (IFA)
p. 1  The reference to the County and the Lummis sharing "common" interests has been changed to a 
reference to their "respective" interests.  

p. 1  Used to say that the County desires to maintain ferry service to "the residents of Lummi Island." 
 Now says the County desires to maintain ferry service to Lummi Island.

pp. 1-2  Adds language to indicate that one of the purposes of this IFA is to provide "a framework of 
principles for implementing the provisions of leases executed by the Parties for the Lummi Island 
ferry."

p.2  There's a new definitions section in this agreement, as well as the Uplands Lease and the Tidelands 
Lease.  Definitions include:  "Agreement," "Framework Agreement," "Tidelands Lease," "Uplands 
Lease," "Parties," and "Secretary" (of the Interior).  

p. 3  The last paragraph of the "Purpose of the Agreement" section of the July draft of the IFA has been 
replaced by 5 paragraphs.  It states that the IFA provides a framework for implementation of the two 
leases (Uplands and Tidelands) and also resolves claims between the parties regarding prior County use 
of tribal lands described in the leases.  It refers to a "series of 'implementation agreements' " which will 
need to be developed in the future through negotiation between the parties.  These will cover 
identification, prioritization, funding and construction of traffic safety projects and also operation of the 
ferry in a manner that accommodates the Lummis' future economic development and fisheries interests 
in the Gooseberry Point/Hales Passage area. 

pp. 3-4  Language has also been added to state that the IFA and the new leases "fully and completely 
resolve" all claims for the period from February 14, 1988 (signing of our previous lease) up through the 
date of signing the new agreements which either party could have asserted against the other "regarding 
the existence, validity or necessity of tribal permission for the County's use of the tribal lands, and the 
adequacy of the consideration paid to the Nation for such use."  (So, for example, while the Lummis 
could never claim that the County didn't pay enough under the old lease, the County could never claim 
that it had a legal right-of-way during that particular time and didn't need tribal permission to use the 
land.)

p. 5  Adds a reference to the consent decree -- (see discussion in the first entry under the Uplands Lease 
section below).

p.5  Defines three geographic areas where the County's road improvements and traffic safety projects 
will be made and prioritizes them.  First priority -- from the Casino to the dock; second priority -- 
anywhere else on the Reservation; third priority -- County roads adjacent to the Reservation.  Projects 
in the third priority area are to be given priority only by mutual agreement of the parties, which may be 
withheld "without regard to the Party's reasons."  The parties may mutually agree to pursue a project 
that wouldn't otherwise have priority. 

p. 7  Makes minor changes to the language about how the parties can make public statements about 
these agreements and implementation of these agreements.  Eliminated the language from the earlier 
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draft that said statements to the media by individual parties should be limited to acknowledgment that 
discussions are ongoing.  (The language is vague and many significant restrictions on communication 
with the public remain.)

p. 8  The previous draft stated only that disagreements about "interpretation" of the IFA and the two 
lease agreements were subject to the dispute resolution process.  This draft includes language 
indicating that, additionally, disagreements about "violation or performance" of the agreements are 
subject to the dispute resolution process.

p. 10  In the section describing the Lummis' waiver of sovereign immunity for purposes of enforcement 
of these agreements, adds language that says the Lummis also waive sovereign immunity for purposes 
of an action to compel arbitration under the agreements.

p.11  Adds language referring to the Open Meetings Law and Public Records Act, acknowledging that 
any settlement agreements and arbitration outcomes are subject to public disclosure.  (Which still 
leaves everything else as stuff that the parties agree not to talk about publicly.)

p. 13  Adds language clarifying that any subsequent amendments or changes to the IFA must also be 
approved by the LIBC and the County Council.

UPLANDS LEASE

p. 1  Makes reference to the federal court consent decree in which the Lummis were ordered to enter 
into our previous lease.  The consent decree (a form of court order) included all the specific language 
that was in our previous lease, including the language about the 25 year extension and the language 
requiring the lease to be approved by the BIA ("said lease to be subject to the approval of the United 
States Bureau of Indian Affairs").  Reference to the consent decree has been added to both leases in all 
the places where it is pointed out that the lease was never approved by the Secretary.  (I'm not sure why 
this change was made -- possibly based on the Lummi's desire to give the impression that the consent 
decree could not have been enforced against them because the lease was never approved by the BIA.  It 
would be just as easy to argue that the Lummis violated the consent decree by failing to get the lease 
approved by the BIA.  At any rate, the fact that the Secretary never approved the lease does not in any 
way affect the validity or enforceability of the consent decree.)

p. 3 County's commitment to complete four "immediate" projects (listed on Exhibit B) within one year 
is much more specific.

p. 3, fn. 1  This footnote clarifies a point about the County's commitment to modify configuration of the 
ferry dock, if necessary, if and when the Lummis develop a marina at Gooseberry Point.  It states that 
the dock itself need not be moved from where it is, but that "if necessary to accommodate construction 
of a marina in the area of the current ferry approach to the dock, the waterward end of the dock where 
unloading and loading occurs would be re-oriented to accept a different angle of approach by ferry 
traffic so as to minimize interference with the siting of a marina."

p.4  In payment for the uplands lease the County agrees to dedicate funds "having a present value of $6 
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million" for road and safety improvements. The previous draft said "County road funds"; this draft just 
says "County funds."

p. 4  There is a new formula for calculating the "adjustment for inflation" affecting the third $2 million 
installment (of the $6 million).  There is no adjustment for inflation for the first two installments. 
 (Finance is not my forte or even semi-forte, so I will leave comment on this area to others.)

p. 4  The August 3rd draft did not have the new language for "Lummi passage upon the ferry," but the 
August 8th draft does.  

Here is the language in full:
"During the term of the lease, Lessee shall grant free foot and non-commercial passenger 
vehicle passage upon and across the ferry operated by Lessee between Gooseberry Point and 
Lummi Island to enrolled members and employees of the Lummi Nation going to Lummi Island 
for legitimate tribal business and who also present appropriate identification issued by the 
Nation, including Lummi Indian Business Council identification cards or current fishing 
cards/licenses as issued by the Lummi Nation."
(For comparison purposes, here is the language from our previous lease [the one that expired in 
2010]:
"During the term of this lease, the lessee shall grant free foot passage upon and across the ferry 
operated by Whatcom County between Gooseberry Point and Lummi Island to all enrolled 
members of the Lummi Indian Tribe who are issued appropriate identification by the Tribe, or 
current fishing cards, licenses, or Lummi Indian Business Council ID cards and who have 
legitimate Tribal business upon Lummi Island, as indicated by the Lummi Tribe."

The significant changes are:  now vehicle traffic is allowed, as well as pedestrian traffic; now 
employees of the Lummis, as well as enrolled tribal members, may have free passage; and now there is 
no requirement for any kind of verification of the fact that the person(s) is on "legitimate tribal 
business.")

p. 6  The dispute resolution procedure, laid out in detail in the IFA in the July 5th draft, has been 
repeated in full in both the Uplands Lease and the Tidelands Lease in the August drafts.

p. 10  Removed a provision allowing the prevailing party in a court action to enforce the lease to 
recover attorney's fees from the losing party.  (Not sure why this was removed.  Generally, an attorney's 
fees provision will make it easier for a party with a very strong claim to bring an action because an 
attorney will take the case without a fee, hoping to recover attorney's fees from the other party.  An 
attorney's fees provision also discourages frivolous claims because the party suing knows s/he will 
have to pay the other party's attorney's fees if the claim is unsuccessful.  In the context of our lease, I 
don't kow why the provision was put in and then removed.)

Exhibit A  Now includes a legal description of the uplands covered by the lease.  (This is a contentious 
issue, since those who have studied the situation carefully have concluded that very little of the uplands 
area is actually owned by the Lummis.  There is a reference in the description to the area covered by a 
right-of-way granted in the 1920s, which is excluded.)
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Exhibit C  Paragraph iv. added a specific reference to RCW 36.82.070, which covers allowable 
expenditures of county road funds.

Exhibit C paragraph vii. added language clarifying that the County will identify the agreed-upon 
projects (see next entry) as priority projects on its six-year Transportation Improvement Program 
project list.

Exhibit C  Added paragraph x. stating that the first $2 million payment by the County will prioritize 
four listed projects in the Transportation Improvement Program project list.  These include "pedestrian 
walkway facilities" from the ferry dock to McKenzie Rd. along Haxton Way, from the ferry dock to 
McKenzie Rd. along Lummi View Dr., from McKenzie Rd. to Smokehouse Rd. along Haxton Way, and 
from Smokehouse Rd. to Balch Rd. along Haxton Way.  Footnote 4 explains that the term "pedestrian 
walkway facilities" is used instead of the term "sidewalks" because it is a broader term that can include 
whatever type of walkway is "consistent with the availability of the stated funding and matching 
funds."  (Presumably this would allow the money to be used for construction of a walkway similar to 
the one recently built from Kwina Rd. to Slater Rd. along Haxton Way, if matching funds are available 
for this kind of project.)  

TIDELANDS LEASE
p. 1  Incorporates reference to consent decree.  (See first entry under "Uplands Lease" above.)

p. 3  Adds footnote clarifying that ferry dock will not have to be moved if marina is developed.  (See 
third entry under "Uplands Lease" above.) 

p. 3  Adds language stating that the term of the lease will not begin until the date that the lease is 
approved by the Secretary of the Interior.

p. 4 Adds language stating that the $200,000 per year rent, plus cost of living increases "is further 
recognized by the Lummi Nation and the U.S. government to be a fair annual rental amount."  (Don't 
get me started.  At least it doesn't say that the County agrees with them.)

p. 4  Deleted a provision allowing the County to make quarterly payments instead of monthly payments 
on the lease.  (Don't know why.)

p. 4  The annual cost of living increases in rent for the tidelands are now called "adjustments" rather 
than "increases" and language is added to indicate that the annual increases are effective January 1st of 
each year, starting January 1, 2012.

pp. 4-5  The method for calculating the annual cost of living increase in rent for the tidelands has been 
changed significantly.  (Again, finance is beyond me, so I hope someone else will comment on this.)

p. 5  Lummi passage on the ferry -- see sixth entry under "Uplands Lease" above.

p. 5  Adds language that says written approval of the Secretary of the Interior or his/her representative 
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is necessary for sublease, assignment or amendment of the lease.  Language has also been added to 
clarify that no sublease, assignment or amendment of this lease will be necessary in the event 
that another entity ever contracts with the County to provide ferry service.

p. 7  The dispute resolution procedure, laid out in detail in the IFA in the July 5th draft, has been 
repeated in full in both the Uplands Lease and the Tidelands Lease in the August drafts.

p. 10  Removed a provision which, in a court action to enforce the Lummis' duty to seek the Secretary's 
approval of the lease, allowed the prevailing party to recover attorney's fees from the losing party.  (See 
comments in the eighth entry under "Uplands Lease" above.)

Exhibit A  Adds a legal description of the tidelands covered by the lease.  
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